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I. Introduction

The 2008 Nebraska Unicameral enacted LB 889
which extends the ÒNebraska Schools Construction
Alternatives ActÓ1 making two new capital construc-
tion delivery methods, namely design-build and con-
struction management at risk generally available to
cities, villages, counties, school districts, community
colleges, or state colleges in Nebraska for capital
construction projects.2 The act has been renamed
and is now titled as the ÒPolitical Subdivisions Con-
struction Alternatives ActÓ (the ÒActÓ).  The con-
struction industry is elated with this new Act and
public officials are about to be flooded with infor-
mation and proposals from the contractors point of
view.  While seemingly complicated, when done
properly these new methods do have great potential
for bringing a quality project in under budget on an
accelerated completion schedule.  It will thus be im-
portant that all public officials draw on the schools
experiences so as to fully understand these new
methods and their potential pitfalls from the ownersÕ
perspective.

This article will focus on the design-build method
and process prescribed in the new Act, and particu-
larly on the special role of the Performance Criteria
Developer to be retained by the political subdivision
pursuing a project under the Act.

A. The Design-Build Ð Turn-key Process

Under the design-build method of construction de-
livery, the design-builder selected by the political
subdivision (hereinafter referred to as the ÒOwnerÓ)
assumes the responsibility to furnish (a) architec-
tural, engineering, and related design services for a
project pursuant to the Act, and (b) the labor, mate-
rials, supplies, equipment, and construction services
for a project under the Act.3 Firms that perform de-
sign-build services vary.  Some construction firms
have in-house licensed professional architects and
engineers and construction management and build-
ing divisions.  Some individual design firms and
construction companies form joint ventures to pro-
vide design-build services. And some design firms
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have a construction management division.  The de-
sign-build process is sometimes referred to as a
ÒTurn-keyÓ process, where the Owner hires a firm to
complete the project from start to finish through the
means and methods selected by the design-build
firm.

B. Exempt from Bid Statutes

The factor that distinguishes the design-build
process from the traditional design-bid-build process
used for years under the bid statutes applicable to
political subdivisions4 is that the design-build con-
tractor is selected on a qualifications basis rather
than on the basis of the low responsible bid.5 Once
selected, the design builder may build the building
or complete the project with its own forces, a com-
bination of its own forces and subcontractors, or
through multiple prime contracts at its option with-
out public bids for any portion of the project work.
Rather, the design-build firm enters into an agree-
ment with the Owner for project design and con-
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The Performance Criteria Developer- continued struction, and after the basic design is approved by
the owner and the design development process is
sufficiently complete, the Owner and design-builder
negotiate with regard to the cost of the project and
the compensation of the design-builder for its serv-
ices in the project.  This negotiation may involve ad-
justments to the scope of the project to meet the
OwnerÕs budget.  This agreed can be in the form of
a Guaranteed Maximum Price, often referred to as a
ÒGMPÓ, which would include the design-builderÕs
fee, or as a ÒCost-PlusÓ arrangement, where the
Owner pays the actual cost of the work plus a fixed
fee or a percentage of the cost of the work.6

II. The Design-Build Process under the Act

To avail its self of the design-build method of con-
struction delivery, political subdivisions as Owners,
must follow the step-by-step process outline in the
Act.  While the process at first blush appears com-
plex, careful preparation of the policies, requests for
proposals and contract documents can provide such
Owners with a solid basis for a successful capital
construction project.

A. Preliminary Steps Ð Resolution and Policies

To initiate the design-build process the Owner is re-
quired to take certain preliminary steps.  The Owner
must adopt a resolution by a two-thirds vote of the
governing body of the political subdivision selecting
the design-build contract delivery system;7 and
adopt policies for entering into a design-build con-
tract which meet certain statutory requirements.8

B. Performance Criteria Developer
A ÒSuper-HeroÓ for the Owner

1. PCD = Advocate for the Owner: The next step
is for the Owner to retain the services of what the
Act describes as a ÒPerformance Criteria Devel-
operÓ (hereinafter ÒPCDÓ) following the process re-
quired by the Act.  The framers of the Act
recognized that the basic weakness in the design-
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build process of construction delivery is the absence
of an advocate for the OwnerÐa person or firm to
provide the Owner with the expertise to oversee the
design-build process.  The Act requires the Owner to
retain a PCD to develop Òperformance criteriaÓ9 to
assure that the construction project is constructed
with the quality of materials that meets the standard
established and expected by the political subdivi-
sion, on a site that is suitable for the project to be
constructed thereon, based upon a design of the proj-
ect that meets acceptable standards in the industry, in
a manner that meets all applicable governmental
codes and regulations, is on schedule, is constructed
according to the plans and specifications developed
by the design-builder, and within the standard of
quality expected by the political subdivision.  The
PCD also is required to be a member of the selection
committee that applies the qualification standards
set forth in the statute in the determination of the de-
sign-build firm for the project.10

2. PCD = Professional Construction Expertise:
Most political subdivisions in Nebraska do not have
a person on staff that possesses the expertise to pro-
vide this type of over sight for a capital construction
project.  While some Owners may have personnel
(or have hired personnel) with experience in con-
struction to supervise a project, the PCDÕs profes-
sional training and expertise serves to provide the
Owner with input in and control of the design phase
of the project to assure the overall quality of mate-
rials and the suitability of the project site, all of
which should serve the Owner well in controlling
the overall cost of the project.  In short, the PCD has
the role of advocate and protector of the OwnerÕs in-
terestsÐand can be a ÒSuper-HeroÓ for the Owner,
making sure that the Owner gets that for which it is
paying.

The PCD must be an architect or engineer11 regis-
tered in Nebraska and in most cases should be se-
lected through a qualifications based request for
proposal process.12 The request for proposals must
be prepared in accordance with the design-build
policies adopted by the governing board and comply
with the Nebraska ConsultantsÕ Competitive Nego-
tiations Act.13 Key to the independence of the PCD
is the statutory requirement that the PCD is ineligi-
ble to be included as a service provider for any serv-
ices of a proposal for a project for which the PCD
has acted as the performance criteria developer, and
the PCD cannot be employed by or have any finan-
cial or other interest in a design-builder who will
submit a proposal for the project.  This independ-
ence is essential to provide the arms-length credibil-
ity needed to assure prospective design-build firms
that the selection process under the Act is objective
and truly qualifications based.

3. PCDÕs Scope of Work and Fees Controlled by
the Owner: The fees to be paid to the PCD will in
most cases be based upon hourly rates with a cost
not to exceed limit.  The amount of the fees will, of
course, be subject to the scope of services required
by the Owner.  The statute requires that the scope of
services include at some level the development of
the performance criteria for the project, assistance
to the Owner and OwnerÕs legal counsel in the de-
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velopment of the request for letters of interest, re-
quests for proposals, evaluations of the proposals
under the design-build contract to determine adher-
ence to the performance criteria, participation of the
selection committee for the design-build firm, and
such other services the Owner would request.  The
Owner is required to develop contract documents
that provide the terms and conditions of the employ-
ment of the PCD.14 While Owners may be directed
to standard American Institute of Architects (AIA)
or other form contract documents, such contracts are
drafted to favor the design professional.  Care
should be taken to amend any such form contracts to
provide protections for the Owner.  The PCD con-
tract should include, of course, the agreement on
compensation, but also should address issues such
as professional liability insurance, consequential
damages, ownership of the instruments of service,
including the performance criteria, and termination
of services.  Further, if the Owner is considering a
bond issue election to finance the project or projects,
the contract should address pre-bond issue informa-
tional services.

C. Design-Builder Selection Process

There is a two step process for the selection of the
design-build firm established by the Act.  While
there are certain notice and filing requirements in
the Act,15 the basics of the process are as follows:

1. Request for Letters of Interest: First, the Owner
issues a ÒRequest for Letters of InterestÓ for design-
build proposals.  The Request for Letters of Interest
must describe the project in sufficient detail to per-
mit the design builder to submit such letter of inter-
est.16 The letters of interest that are received are then
reviewed and evaluated by the Owner in consulta-
tion with the PCD in accordance with the procedures
and standards set forth in the Owners design-build
policies,.  The Owner then selects at least three (3)
prospective design builders as being considered pre-
qualified and eligible to receive a request for pro-
posals.17

2. Request for Proposals: Second, the Owner then
issues a request for proposals for each design-build
contract under the terms of the Act.18 The request
for proposals shall be sent only to the pre-qualified
design-builders.19 The request for proposals must
contain the information and requirements of the
prospective design-builder specified under the Act,
including the criteria for the evaluation of the pro-
posals and the relative weight of each criterion.20

3. Selection of Design-Builder: Upon receipt of
the response to the request for proposals, the Owner
refers the proposals to a selection committee to in-
clude members from the governing body, the admin-
istration, the PCD, a person with special expertise
relevant to the selection of the design-builder, and a
resident of the political subdivision.21 The selection
committee shall then make a recommendation based
upon evaluation of each proposal talking into con-
sideration the criteria enumerated in the Act based
upon the relative weight given to each of the criteria
by the Owner in the request for proposals.22 The
PCD will take a leading role in this evaluation and
selection process.  Based upon the selection com-
mitteeÕs recommendation, the Owner will then select
a design-builder and negotiate a contract for the
project.

III. Conclusion

In sum, the employment of a PCD is not only re-
quired by statute, but is an essential component of
the process for any political subdivisions that deter-
mines to use the design-build process.  While it may
appear to some that the PCD is an additional layer of
cost, a well drafted contract with the PCD prepared
with a full understanding of the design-build process
should eliminate most if not all duplication of serv-
ices between the PCD and design-build firm and,
most importantly, provide the Owner with the advo-
cate and watch-dog needed to assure that the Owner
has a successful project within budget, on time, con-
structed pursuant to the plans and specifications and
with the quality expected.  ◊
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Notes

1 The Nebraska Schools Construction Alternatives Act, Neb. Rev. Stat. ¤¤ 79-2001, et seq., was originally enacted by the legislature
2002 and has been utilized in one form or another by school districts since then.

2 The Act at Sec. 14, does prohibit the use of Òa design-build contract or construction management at risk contract for a project, in
whole or in part, for road, street, highway, water, wastewater, utility, or sewer construction, except that a city of the metropolitan
class may use a design-build contract or construction management at risk contract for the purpose of complying with state or
federal requirements to control or minimize overflows from combined sewers.Ó

3 LB 889, Laws of 2008, Section 3(3).

4 Neb. Rev. Stat. ¤¤73-101, et. seq.

5 LB 889, Laws of 2008, Section 4(1), ÒNotwithstanding the procedures for public lettings in Sections 73-101 to 73-106 or any other
statute relating to the letting of bids by a political subdivision, a political subdivision which follows the Political Subdivisions
Construction Alternatives Act may  solicit and execute a design-build contract or a construction management at risk contract.Ó

6 One option is to establish that the fee or percentage is the maximum fee, and require the design-builder to provide what is called
an Òefforts scheduleÓ to establish the personnel and hours to be employed by and the hourly rates of such personnel on the project,
and require such hours to be invoiced, and paid on the basis of actual hours worked on the project.

7 LB 889, Section 4(2).

8 LB 889, Section 5.  From our school experiences, our firm has developed policies that comply with the Act for school districts.

9 LB 889, Section 3(8), ÒProject performance criteria means the performance requirements of the project suitable to allow the de-
sign-builder to make a proposal. Performance requirements include the following, if required by the project: Capacity, durability,
standards, ingress and egress requirements, description of the site, surveys, soil and environmental information concerning the
site, interior space requirements, material quality standards, design and construction schedules, site development requirements, pro-
visions for utilities, storm water retention and disposal, parking requirements, applicable governmental code requirements, and other
criteria for the intended use of the project.Ó

10 LB 889, Section 11(1).

11 LB 889, Section 3(6).

12 LB 889, Section 5(1).

13 Neb. Rev. Stat. ¤¤ 81-1701 to 81-1721.

14 LB 889, Section 7(3).

15 See, LB 889, Sections 6(2), Section 7, Section 9.

16 LB 889, Section 6(1). 

17 LB 889, Section 6(3).

18 LB 889, Section 7.

19 LB 889, Section 8(2).

20 LB 889, Section 7.

21 LB 889, Section 11(1).  Meetings of the selection committee would be subject to the requirements of the Nebraska Open Meetings
Act.

22 LB 889, Section 11(2).


