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I. Introduction

The 2008 Nebraska Unicameral enacted LB 889
which extendghe ONebrask&choolsConstruction
Alternatives ActO making two new capital construc-
tion delivery methods, namely design-build and con-
structionmanagemendt risk generallyavailableto
cities, villages, counties, school districts, community
colleges, or state colleges in Nebraska for capital
construction projects.? The act has been renamed
and is now titled asthe QPolitical Subdivisions Con-
struction Alternatives ActO(the QA ctQ. The con-
struction industry is elated with this new Act and
public officials areaboutto be floodedwith infor-
mationandproposaldrom the contractorgoint of
view. While seemingly complicated, when done
properlythesenewmethodsdo havegreatpotential
for bringinga quality projectin underbudgeton an
accelerated compl etion schedule. 1t will thusbeim-
portantthatall public officials drawon the schools
experiences so as to fully understand these new
methods and their potential pitfallsfrom the ownersO
perspective.
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The Performance Criteria Developer

The Owner@ OSupeHeroO forthe Design-Build Construction
Delivery Process undeithe New Political Subdivisions
Construction Alternatives Act

By Rex R. Schultze, Esq.
Perry, Guthery Haase & Gessfal, PC., L.L.O.

This article will focus on the design-build method
andprocesgrescribedn thenewAct, andparticu
larly onthespecialrole of the Performanc&riteria
Developer to be retained by the political subdivision
pursuing a project under thet.

A. The Design-Build Bufn-key Pocess

Underthe design-buildmethodof constructionde-
livery, the design-builder selected by the political
subdivision(hereinaftereferredto asthe OOwnerOQ)
assumes the responsibility to furnish (a) architec-
tural, engineeringandrelateddesignservicedor a
project pursuant to th&ct, and (b) the labopmate
rials, supplies, equipment, and construction services
for aprojectundertheAct.® Firmsthatperformde-
sign-build services vary. Some construction firms
have in-house licensed professional architects and
engineerandconstructiormanagemenandbuild-
ing divisions. Some individual design firms and
constructioncompaniegorm joint ventureso pro-
vide design-buildservicesAnd somedesignfirms
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The Performance Criteria Developer- continued

havea constructiormanagemendivision. Thede
sign-build process is sometimes referred to as a
Orurn-keyOprocess, where the Owner hiresafirmto
completethe projectfrom startto finish throughthe
means and methods selected by the design-build
firm.

B. Exempt fom Bid Statutes

The factor that distinguishes the design-build
process from the traditional design-bid-build process
used for years under the bid statutes applicable to
political subdivision$ is thatthe design-buildcon
tractor is selected on a qualifications basis rather
thanon the basisof thelow responsibléid.> Once
selectedthe designbuilder may build the building
or completethe projectwith its own forces,a com
bination of its own forces and subcontractors, or
throughmultiple prime contractsatits optionwith-
out public bidsfor any portion of the projectwork.
Rather, the design-build firm enters into an agree-
ment with the Owner for project design and con-

Legal Briefs

IEm' Informed Adminisirators

Publisher:

Nebraska Council of School Administrators

455 S. 11th Street, Suite A ¥ Lincoln, NE 68508
http://ncsa.org

402.476.8055

Dr. Michael S. Dulaney
Executive Director

Mr. Doug Lewis, Chair
NCSA Executive Board

Dr. Dan E. Ernst
Associate Executive Director

Mr. Steve Morton, Vice Chair
NCSA Executive Board

The Nebraska Council of School Administrators is an organization
of more than 1,800 practicing and retired school administrators.
We consider ourselves a partner in developing excellence in edu-
cational leadership, providing the OtoolsO necessary for administra
tors to be successful.

The mission of the Nebraska Council of School Administrators
is to be a leader for quality education that results in
learning for all children/youth and to enhance the
professionalism of its members.

struction,andafterthe basicdesignis approvedoy
the owner and the design development process is
sufficiently compl ete, the Owner and design-builder
negotiatewith regardto the costof the projectand
the compensationf the design-buildefor its serv
icesinthe project. Thisnegotiation may involve ad-
justments to the scope of the project to meet the
Owner@ budget. This agreeccanbein the form of
aGuaranteedlaximumPrice,oftenreferredio asa
O PO ,which would include the dedgn-builder@
fee, or as a QCost-PlusOarrangement, where the
Ownerpaystheactualcostof thework plusafixed
fee or a percentage of the cost of the work.

II. The Design-Build Rrcess under thact

To avalil its self of the design-buildmethodof con

structiondelivery, political subdivisionsaasOwners,
mustfollow the step-by-stegrocessoutlinein the
Act. While the processat first blushappearcom

plex, careful preparation of the policies, requests for

proposalsandcontractdocumentganprovidesuch
Owners with a solid basis for a successful capital

construction project.

A. Preliminary Steps B Resolution and Policies

Toinitiate thedesign-buildprocesghe Owneris re-
quired to take certain preliminary steps. The Owner
mustadopta resolutionby a two-thirdsvote of the
governing body of the political subdivision selecting
the design-build contract delivery system;’” and
adoptpoliciesfor enteringinto a design-buildcon
tract which meet certain statutory requireménts.

B. Performance Criteria Developer
A OSupetieroO for the Owner

1. PCD = Advocatefor the Owner: Thenextstep
is for the Owner to retain the services of what the
Act describes as a (Performance Criteria Devel-
operO(hereinafter PCDQ) following the process re-
quired by the Act. The framers of the Act
recognized that the basic weakness in the design-
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The Performance Criteria Developer- continued

build process of construction delivery isthe absence
of an advocate for the Ownerba person or firm to
providethe Ownerwith theexpertiseo oversedhe
design-build process. TheAct requiresthe Owner to
retaina PCDto developOperformanceriteria® to
assure that the construction project is constructed
with thequality of materialghatmeetghestandard
established and expected by the political subdivi-
sion, on a site that is suitable for the project to be
constructed thereon, based upon adesign of the proj-
ect that meets acceptable standardsin the industry, in
a manner that meets all applicable governmental
codes and regulations, ison schedule, is constructed
accordingo the plansandspecificationsleveloped
by the design-builder, and within the standard of
quality expected by the political subdivision. The
PCD also isrequired to be amember of the selection
committee that applies the qualification standards
set forth in the statute in the determination of the de-
sign-build firm for the project®

2. PCD = Professional Construction Expertise:
Most political subdivisionsin Nebraska do not have
apersoronstaf thatpossessetheexpertisdo pro-
vide thistype of over sight for acapital construction
project. While some Owners may have personnel
(or have hired personnel) with experience in con-
struction to supervise a project, the PCD@® profes-
sional training and expertise serves to provide the
Ownerwith inputin andcontrolof thedesignphase
of the projectto assureghe overall quality of mate
rials and the suitability of the project site, all of
which should serve the Owner well in controlling
the overall cost of the project. In short, the PCD has
the role of advocate and protector of the Owner@in-
terestsband can be a CBuper-HeroOfor the Owner,
makingsurethatthe Ownergetsthatfor whichit is

paying.

tor of the Owne® interests D and can be a
OSupeHeroO for the Ownemaking sure that
the Owner gets that for which it is paying.

[T]he PCD has the role of advocate and protec

About theAuthor

RexR. Schultze with thefirm of Perry Guthery
Haase& GessfordP.C.,L.L.O., of Lincoln, Ne-
braskafocuseshis practicerepresentingolitical
subdivisions, and particularly school districts,
with regard to capital construction projects, and
has guided school districts through both the de-
sign-build and construction management at risk
processunderthe NebraskaSchoolConstruction
AlternativesAct, Neb.Rev Stat.ax 79-2001 et.
seq. Mr. Schultze can be contacted at
rschultze@perrylawfirm.com

The PCD must be an architect or engineer! regis-

tered in Nebraska and in most cases should be se-

lected through a qualifications based request for

proposalprocess? Therequesfor proposalsnust
be prepared in accordance with the design-build
policies adopted by the governing board and comply
with the NebraskaConsultantsGompetitiveNego

tiationsAct.’®* Key to theindependencef the PCD
is the statutoryrequirementhatthe PCDis ineligi-

bleto beincluded asaservice provider for any serv-

icesof a proposalfor a projectfor which the PCD
hasactedasthe performanceriteriadeveloperand
the PCD cannotbe employedby or haveanyfinan-

cia or other interest in a design-builder who will

submit a proposal for the project. This independ-

enceisessential to provide the arms-length credibil-

ity neededo assureprospectivedesign-buildfirms
thatthe selectionprocessindertheAct is objective
and truly qualifications based.

3. PCDG® Scope of Work and Fees Controlled by
the Owner: Thefeesto be paidto the PCDwill in
most cases be based upon hourly rates with a cost
notto exceedimit. Theamountof thefeeswill, of
course be subjectto the scopeof servicesequired
by theOwner Thestatuterequireghatthescopeof
services include at some level the development of
the performance criteria for the project, assistance
to the Ownerand Ownei@ legal counselin the de-
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The Performance Criteria Developer- continued

velopment of the request for letters of interest, re-
quests for proposals, evaluations of the proposals
underthedesign-buildcontractto determineadher
enceto the performance criteria, participation of the
selection committee for the design-build firm, and
suchotherserviceshe Ownerwould request. The
Owner is required to develop contract documents
that provide the terms and conditions of the employ-
mentof the PCD* While Ownersmaybedirected
to standardAmericaninstitute of Architects(AlA)
or other form contract documents, such contracts are
drafted to favor the design professional. Care
should be taken to amend any such form contractsto
provide protectionsfor the Owner The PCD con
tract should include, of course, the agreement on
compersation, but also should address issuessuch
as professional liability insurance, consequential
damages, ownership of the instruments of service,
includingthe performanceriteria,andtermination
of services. Further if the Owneris consideringa
bond issue el ection to finance the project or projects,
thecontractshouldaddresgre-bondssueinforma
tional services.

C. Design-Builder Selection Bcess

Thereis atwo stepprocesdor the selectionof the
design-build firm established by the Act. While
there are certain notice and filing requirements in

theAct,* the basics of the process are as follows:

1. Requestor Lettersof Interest: First,theOwner
issues a QRequest for Letters of InterestOfor design-
build proposals.TheRequestor Lettersof Interest
mustdescribethe projectin sufficient detailto per
mit thedesignbuilderto submitsuchletterof inter-
est.’® Thelettersof interest that are received are then
reviewedandevaluatedoy the Ownerin consulta
tion with the PCD in accordance with the procedures
andstandardsetforth in the Ownersdesign-build
policies,. The Ownerthenselectsat leastthree(3)
prospective design builders as being considered pre-
qualified and eligible to receive a request for pro-
posalst’

2. Request for Proposals. Second, the Owner then
issuesarequesfor proposaldor eachdesign-build
contractunderthe termsof the Act.® Therequest
for proposalshallbe sentonly to the pre-qualified
design-builders.® The request for proposals must
contain the information and requirements of the
prospectivadesign-buildespecifiedundertheAct,
including the criteria for the evaluationof the pro-
posals and the relative weight of each criteffon.

3. Selection of Design-Builder: Upon receipt of

theresponsedo therequestfor proposés,theOwne

refersthe proposaldo a selectioncommitteeto in-

clude members from the governing body, the admin-

istration, the PCD, a person with special expertise

relevantto theselectionof thedesign-builderanda
resident of the political subdivision.?* The selection

committee shall then make arecommendation based

uponevaluationof eachproposaltalking into con

siderationthe criteriaenumeratedn the Act based
upon the relative weight given to each of the criteria
by the Owner in the request for proposals.??> The

PCDwill takea leadingrole in this evaluationand
selection process. Based upon the selection com-

mittee® recommendation, the Owner will then select

a design-builder and negotiate a contract for the

project.

I1l. Conclusion

In sum, the employment of a PCD is not only re-
quired by statute, but is an essential component of
the process for any political subdivisions that deter-
mines to use the design-build process. While it may
appear to some that the PCD is an additional layer of
cost, a well drafted contract with the PCD prepared
with a full understanding of the design-build process
should eliminate most if not all duplication of serv-
ices between the PCD and design-build firm and,
most importantly, provide the Owner with the advo-
cate and watch-dog needed to assure that the Owner
has a successful project within budget, on time, con-
structed pursuant to the plans and specifications and
with the quality expected. ¢




Notes
1 The Nebraska Schools Construction AlternativesAct, Neb. Rev. Stat. ara 79-2001, et seq., was originally enacted by the legislature
2002 and has been utilized in one form or another by school districts since then.

2TheAct at Sec.14, doesprohibitthe useof Oadesign-buildcontractor constructiormanagemenrtrisk contractfor a project,in
wholeor in part,for road,street highway water wastewaterutility, or sewerconstructiongxceptthata city of the metropolitan
class may use a design-build contract or construction management at risk contract for the purpose of complying with state or
federal requirements to control or minimize overflows from combined sewers.O

2 LB 889, Laws of 2008, Section 3(3).
4Neb. Rev Stat. on73-101, et. seq.

5B 889, Laws of 2008, Section 4(1), ONotwithstanding the procedures for public lettingsin Sections 73-101 to 73-106 or any other
statuterelatingto the letting of bids by a political subdivison, a political subdivison which follows the Political Subdivisons
ConstructiorAlternativesAct may solicit and execute a design-build contract or a construction management at risk contract

8 Oneoptionis to establistithatthefeeor percentagés the maximumfee,andrequirethe design-buildeto providewhatis called
anOelorts schedule@ establistthe personneandhoursto beemployedby andthe hourly ratesof suchpersonnebntheproject,
and require such hours to be invoiced, and paid on the basis of actual hours worked on the project.

LB 889, Section 4(2).
8LB 889, Section 5. From our school experiences, our firm has developed policies that comply AdtHdhechool districts.

° LB 889, Section3(8), OProjecperformanceriteriameanghe performanceequirementsf the projectsuitableto allow the de-
sign-builderto makea proposal Performanceequirementincludethefollowing, if requiredby the project:Capacity durability,
standardsingressand egressequirementsgescriptionof the site, surveys,soil and environmentainformation concerningthe
Site, interior space requirements, material quality standards, design and construction schedules, site development requirements, pro-
visionsfor utilities, storm water retention and disposal, parking requirements, applicable governmental code requirements, and other
criteria for the intended use of the project.O

101 B 889, Section 1(1).

1B 889, Section 3(6).

121 B 889, Section 5(1).

13Neb. Rev Stat. ox 81-1701 to 81-1721.
141.B 889, Section 7(3).

15 See, LB 889, Sections 6(2), Section 7, Section 9.
18] B 889, Section 6(1).

171.B 889, Section 6(3).

8B 889, Section 7.

191 B 889, Section 8(2).

201 B 889, Section 7.

2L LB 889, Section 11(1). Meetings of the selection committee would be subject to the requirements of the Nebraska Open Meetings
Act.

221 B 889, Section 1(2).




